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David A. Johnson, on behalf of the Plaintiffs/Appellants, Chris and Jill Magleby
(Maglebys), hereby provides their Reply to Defendants/Respondents Kevin and Tanya Garns'
Brief as follows:

ARGUMENT
I.

The trial court erred in failing to award Maglebys their reasonable attorney fees
incurred against ITP and Jenks.
Maglebys challenge Garns standing to defend on behalf of the other

Respondents/Defendants. Garns' attorney has not appeared on behalf of the other Respondents,
either directly or as co-counsel. Garns' cross-claim against the other RespondentslDefendants is
also indicative of them having separate and distinct legal representation. (Resp. Br. 1).
The Idaho Supreme Court has in this instant case, ruled that if" .... Respondent Idaho
Trademark Properties does not obtain new counsel, Respondent Idaho Trademark Properties
shall remain in the title of this appeal, but shall not be allowed to participate further with regard
to briefing and oral argument." (Order, Jan. 5,2012). Allowing Garns to present arguments on
behalf of the other Respondents would circumvent this Order. Further, Garns lack standing to
present arguments on this issue. "Standing in that aspect of justiciability focusing on the party
seeking a forum rather than on the issues he wants adjudicated. And the crucial inquiry in its
determination is 'whether the plaintiff has 'alleged such a personal stake in the outcome of the
controversy" as to warrant his invocation of [the court's] jurisdiction and to justify exercise of the
court's remedial powers on his behalf.' " Bear Lake Educ. Ass'n, by & through Belnap v. Bd of
Trustees of Bear Lake Sch. Dist. No. 33, 116 Idaho 443, 447-48, 776 P.2d 452,456-57 (1989).
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Garns substantive arguments on this issue lack any depth beyond proclaiming correction
for what the trial court held. Maglebys believe that their Appellant's Brief adequately addresses
the subject.

II.

The trial court erred substantially in denying post-judgment attorney fees.
Garns attempt to raise an issue on appeal not properly preserved. In their Respondent's

brief, they challenge the award of any post-judgment attorney fees wherein they argue that "the
District Court improperly awarded post-judgment attorney fees against Garns." (Resp. Br. 6).
Such issue is not properly before the Court.
Garns did not properly cross appeal as required by LA.R. 15. Failing to do so prohibits
them from now raising the issue. Although I.A.R. 35 allows a respondent in some circumstances
to raise an issue on appeal in their initial brief, the same is allowed only "if no affirmative relief
is sought by way of reversal, vacation or modification of the judgment or order." LA.R. 15.
Garns' requested relief is a direct challenge to the existing judgment against them. Hence, a
Notice of Cross Appeal is required. Miller v. Bd o/Trustees, 132 Idaho 244, 248,970 P.2d 512,
516 (1998); Jones v. Starnes, 150 Idaho 257, 264, 245 P.3d 1009, 1016 (2011).
As to the post judgment attorney fee issue raised by Maglebys, Garns argue that postjudgment attorney fees incurred in the collection of a judgment in the trial court are part of an
appeal, but provide no authority in support of this position. The trial court has the primary
responsibility for determining attorney fees. For example, after an appeal is filed the settling of
attorney fees and costs is an exception to the automatic stay on an appeal, with the trial court
maintaining the responsibility to determine the same, even though an appeal may be pending.
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LA.R. (13)(b)(9). Attorney fees incurred after ajudgment is entered are not exclusive to the
appellate process. In the case at hand, such fees were incurred in obtaining the determination of,
and collection of the appropriate judgment and fees. Such are not related to the pursuit of an
appeal and should be included in Idaho Code § 12-120(5) fees.
At the time of filing a Memorandum of Costs, the party seeking the award of costs does
not know whether or not the other party will object to the same. If no objection is timely filed,
the trial court, usually without hearing, settles the dollar amount of costs including attorney fees,
because the failure to timely file an objection constitutes a waiver of all objections. LR.C.P.
54(d)(6). When the opposing party files an objection to a Memorandum of Costs, a hearing
becomes necessary and additional attorney fees and costs are incurred LR. C.P. 54( e)(7). The
prevailing party should have the ability to seek, post judgment, the additional costs incurred.

III.

Attorney fees and costs on appeal.
Garns seek attorney fees and costs pursuant to Idaho Code § 12-121. This statutory basis

is justified only if the appeal was pursued or defended frivolously, unreasonably and without
foundation. Thomas v. Madsen, 142 Idaho 635, 640, 132 P.3d 392,397 (2006). Gams argue that
the appeal is pursued frivolously because Maglebys would not accept the judgment amount.
Gams have never tendered payment of the outstanding judgment. Even if made, Maglebys
would be justified in declining such tender. When funds are tendered and accepted the judgment
becomes moot or construed as an accord or satisfaction. Quillin v. Quillin, 141 Idaho 200, 202,
108 P.3d 347,349 (2005). Gams, if they wanted the judgment deemed satisfied, could follow the
procedures outlined in Idaho Code § 10-1115 and deposit such funds with the Court. Maglebys
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acted appropriately to preserve their ability to pursue an appeal.
Garns also assert that they are entitled to attorney fees because they will be the prevailing
party. Being a prevailing party is a prerequisite to attorney fees on appeal, but is not a basis for
the award of the same. "LA.R. 41 does not provide this Court with a basis for awarding attorney
fees on appeal. Rather, this rule simply allows us to award fees if those fees are allowed by some
other contractual or statutory authority." Robbins v. County a/Blaine, 134 Idaho 113, 120,996
P.2d 813,820 (2000) as cited in Rees v. State, Dept. a/Health & Welfare, 143 Idaho 10,22, 137
P.3d 397, 409 (2006).
Conclusion
For the reasons stated herein and in the Appellant's Brief, the matter should be remanded
back to the District Court with instructions to the Court to exercise its discretion and award
reasonable attorney fees and costs to Plaintiff s and against Respondents.
DATED: June 19,2012

David A. lohnson, Esq.
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CERTIFICATE OF SERVICE
I hereby certify that two (2) true and accurate copies of the foregoing was served by
placing the copies in the U.S. Mail postage prepaid on June 19,2012, addressed to the following:

Kent W. Gauchay
Simpson & Gauchay
PO Box 50484
Idaho Falls, ID 83405-0484

Mail

Idaho Trademark Properties, LLC
c/o Brady Gardner, Manager
366 Talon Drive
Rexburg, ID 83440

Mail

Jenks Brothers, Inc.
Brandon Jenks/Tony Jenks
3680 Mountain View Drive
Rexburg, Idaho 83440

Mail

David A. Johnson, Esq.
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